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 Recent attention to health plan mergers 

partly driven by Aetna/Humana and 
Anthem/Cigna. 

 24 state insurance markets affected by one 
or both of these proposed mergers. 

 Part of a larger trend towards 
consolidation of health insurance markets. 
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 Reduced competition in health insurance 

markets hurts consumers: 
 Higher premiums 
 Increased cost-sharing 
 Reduced choice of plan designs 
 Reduced choice of providers and greater likelihood 

of out-of-network cost-sharing 
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 Typically involves Attorney General and/or 

State Insurance Commissioner. 
 Regulators apply standards in state law to 

determine whether a merger is anti-
competitive and in consumers’ interest. 

 Regulators may reject a merger, approve a 
merger as proposed, or approve after 
applying remedies, or conditions, to the 
merger. 
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 The strongest response to an anti-
competitive merger that will harm consumers 
is for regulators to block the merger.  
 Preserves competition and maintains consumer 

choice. 
 But regulators may decide they cannot reject 

the merger. 
 Constraints may include state law, inadequate 

information, limited autonomy. 
 Regulators may turn to remedies to limit 

consumer harms. 
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 Structural Remedies 
 Seek to restore competition to the market – and 

protect consumers – through requirements that 
restructure the market. 

 Divestiture  
 Conduct Remedies 
 Intended to protect consumers from reduced 

competition by restricting the behavior or conduct of 
the merged entity.  Sometimes called behavioral 
remedies. 

 Pricing restrictions 
 Quality measurement targets 
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 Other Conditions 
 May require issuers to make targeted investments 

in state health infrastructure or help consumers 
navigate the health care system.  May not 
ameliorate loss of competition;  instead, may 
address other public goals for the health system, or 
other state concerns. 

 Consumer assistance programs 
 Encounter or claims databases 
 Maintain health insurance-based employment 
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 Pricing restrictions 
 Market expansion 
 Performance improvements 
 Health infrastructure investments 
 Charitable giving requirements 
 Maintaining corporate presence or 

employment within the state 
 Independent monitoring entity 
 Greater accountability for promised 

merger benefits 
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 Limiting rate increases. 
 Prohibiting the issuer from covering merger 

costs through premium increases. 
 Limiting administrative costs or growth in 

administrative costs. 
 Restricting the issuer from making significant 

changes in their rate-setting methods. 
 Requiring issuer to negotiate with regulators 

if they submit excessive rate increases. 
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 Requiring the issuer to offer Marketplace 
policies in additional counties. 

 Requiring or asking the issuer to expand their 
presence in the commercial market. 

 Requiring the issuer to continue serving 
public programs, such as Medicaid, or the 
individual and/or small group market. 
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 Requiring the issuer to develop a stronger 
provider network. 

 Requiring the issuer to improve their 
performance on specific quality or access 
measures. 

 Requiring the issuer to reduce the proportion 
of coverage disputes going to independent 
review. 

 Requiring the issuer to establish and internal 
patient advocate program. 
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 Funding service improvements, such as rural 
health access or telemedicine. 

 Funding for consumer assistance programs, 
enrollment outreach, language access or 
other activities that help consumers acquire 
and use coverage. 

 Funding encounter data collection, 
development of a provider database. 

 Funding health-sector employment 
development. 
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 Issuer establishes or enhances and 
independent health care foundation. 

 Requiring issuer or their corporate foundation 
to increase in-state charitable giving. 

 Depending on the transaction, these 
conditions may be required by the state’s 
nonprofit conversion law. 
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 Requiring the issuer to maintain in-state 
corporate headquarters. 
 May be important for on-going state regulatory 

authority. 
 Requiring the issuer to create jobs within the 

state. 
 Requiring the issuer to retain a certain 

number of in-state jobs. 
 May also affect customer service. 
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 Merger agreement could require the issuer to 
fund the creation of an independent entity to 
monitor market competitiveness and the 
effects of insurance mergers. 

 Could examine changes in premiums, cost-
sharing, plan benefits and other consumer 
impacts. 

 Regular reporting and dissemination could 
improve transparency on issuers’ post-
merger behavior and inform decision-making 
on future mergers. 

20 



 Issuers would be required to report on their 
savings related to more favorable provider 
rates, delivery system reforms and other 
benefits they argue would be possible with 
larger size. 

 Issuers would need to demonstrate how they 
have passed these savings on to consumers 
through reduced premiums or cost-sharing, 
or improved coverage. 
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Pros: 
 Allow regulators to address unresolved concerns 

with the merging issuers. 
 Permit long-sought investments in state 

infrastructure or data capacity. 
 Enable advocates to put other consumer issues 

before regulators. 
 

Cons: 
 Do not directly address consumer harms from loss 

of competition. 
 Hard to implement, monitor and enforce. 
 Often time-limited, while market changes can be 

permanent. 
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 Literature on conduct remedies points to 
enforcement problems as a serious limitation 
on remedies’ effectiveness. 

 Remedies need to be clearly articulated, 
measurable, and tied to specific 
consequences within the consent order or 
merger agreement. 

 Oversight will still be critical. 
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 Research the merging insurance companies 
 Are there pending compliance problems, quality 

problems, other consumer concerns? 
 Look to past mergers in the state 
 What happened to premiums, cost-sharing, plan 

choices, customer service? 
 Did the state impose remedies?  What were they?  

Were they enforced?  Were they effective? 
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 Consider strategy and timing 
 State process may give advocates a single 

opportunity for input, or multiple opportunities. 
 While your first priority may be to block the 

merger, prepare remedy suggestions, too. 
 Identify asks 
 Consider state context – what tools do regulators 

have to enforce remedies?  What are state needs? 
 Emphasize clear, measurable, enforceable 

remedies. 
 Identify a broad range of remedies. 
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Questions? 
 
Click the “raise hand” icon at 
the top of your screen 
 
To unmute, press *6 
 
*Please do not put us on hold! 
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Next Webinar:  
Research Gaps: Can We Be Strategic  
About Addressing Research Gaps? 

 
June 17, 2016 
2:00pm – 3:00 E.S.T. 

 
Registration at www.HealthCareValueHub.org/events 



Thank you! 
 

• Karen Davenport 
• Robert Wood Johnson Foundation 

 
Contact Lynn Quincy at lquincy@consumer.org  
or any member of the Hub team with your follow-up questions. 
 
Visit us at www.HealthcareValueHub.org 
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